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over can be separated into one which should take effect in case the first 
son of A to take the Mansion House should succeed to the Barony 
(which happened), and another in case any succeeding tenant should 
attain to that honor, it is clear that the gift over could be saved, and the 
testator's purpose given effect. But after the brief suspension of activ- 
ity that saved the gift to the Hon. Selina, the general rule came again 
into its own. The courts will not separate gifts for donors. The 
Lord Chancellor distinguished Harrington v. Harrington 1 * upon which 
counsel for the Hon. Claud relied, and the family plate and portraits of 
the Harcourts passed from the Harcourt Mansion into the present pos- 
session of Viscount Portman and the ultimate disposition of the Hon. 
Selina, always assuming that no baby brother intervenes. Such is the 
perfect work of a rule of construction allowed to play the part of a rule 
of law. 

W. R. V. 



THE CORONADO COAL CASE 

In these times of great industrial unrest, when disagreement between 
capital and labor seems to be the order of the day, every movement in 
the direction of remedial settlement of fundamental differences assumes 
proportions of unusual interest. While legislatures have been character- 
istically sluggish in their efforts, it is stimulating to note that the courts, 
to the limited extent that they can, are dealing with the question in a 
courageous and straightforward manner. An excellent example of such 
judicial courage is the recent decision of the Supreme Court of the 
United States in the case of the United Mine Workers of America v. 
Coronado Coal Co. (1922) 42 Sup. Ct. 570. Among other points of 
great moment to labor, that case held, 1 that a labor union was a legal 
entity so that it could be sued in its union name and that its funds 
accumulated to be expended in conducting strikes were subject to exe- 
cution in suits for torts committed by such a union in the course of a 
strike. 

At common law, only a natural or artificial person could sue or be sued. 
A corporation, therefore, being a legal entity, distinct and apart from the 
individuals who composed it, was considered as endowed with that 
attribute of artificial personality which permitted it to sue and be sued. 2 
This power to bring suit and the liability to judgment in suits brought 



" (1871) L. R. s H. L. 87. 

1 Although this holding was not absolutely necessary to the decision, nevertheless 
it is clear that the court intended to decide this issue before passing to the other 
issues involved. It should be borne in mind also, that this holding, even if it is 
considered part of the decision, is in theory binding only on the federal courts 
and that as far as the state courts are concerned, it is merely persuasive. 

• 1 Cook, Corporations (7th ed. 1913) sec. I. For our present purposes it is not 
necessary to analyze or discuss this legal fiction of an "entity." 
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by others were withheld at common law .from that class of associations 
of individuals known in our law as voluntary unincorporated associa- 
tions. 8 To this latter class trade unions belong, and hence the well 
established rule that a trade union is not a legal entity for the purposes 
of being sued and bringing suit. A trade union, as such, distinct from 
the individuals that composed it, was a pure myth, so far as being 
endowed with legal rights and duties was concerned. The proper man- 
ner in which to proceed against such associations was by going after the 
individual members. 4 It is clear, therefore, that the question of suabil- 
ity of labor unions is, in essence, a procedural one. Should a labor 
union, for example, incur a debt through one of its officers or members 
duly acting for the union, it was well settled at common law that no 
action in contract could be maintained against the union in its association 
character for the recovery of that debt. 5 Recovery could be had only 
against the individual who actually made the contract, or against the 
individual members of the union who conferred power upon the acting 
agent, all of whom must normally be named as defendants. In some 
states, statutes have been passed providing that actions may be brought 
by and against an unincorporated association in the names of specified 
officers. 6 Then too, the equitable doctrine of parties by representation, 
embodied in almost all codes, that when the question is one of a common 
or general interest to many persons, or where the parties are very numer- 
ous and it is impracticable to bring them all before the court, one or 
more may sue or defend for the benefit of all, is applicable in actions 
against voluntary unincorporated associations. 7 As between the mem- 
bers of such an association and a creditor, each individual member is 
liable for the entire debt. 8 If the "union fund" can be reached at all, it 
can be reached only as .the joint property of the members, who are really 
joint tenants of all the association property, and not as the property of a 

3 Wrightington, Unincorporated Associations (1916) sec. 70; Karges Fur- 
niture Co. v. Amalgamated Woodworkers Local Union (1905) 165 Ind. 421, 
75 N. E. 877; Pickett v. Walsh (1906) 192 Mass. 572, 78 N. E. 753; Baskins v. 
United Mine Workers (1921) 150 Ark. 398, 234 S. W. 464; Comments (1921) 31 
Yale Law Journal, 92. 

'Wrightington, Unincorporated Associations (1916) sec. 70; Dicey, Parties To 
An Action (2d ed. 1886) 169, rule 20; 5 C. J. sec. 102, n. 51; Baskins v. United 
Mine Workers, supra note 3. 

5 In an article on the Coronado case appearing in The New Republic for August 
16, 1922, the author proceeds on the assumption that a trade union could be sued 
in contract at common law as a legal entity for a debt incurred by it. It is sub- 
mitted that such an assumption was erroneous. See supra notes 3 and 4. 

*N. Y. C. P. A. sees. 12, 13; Ostrom v. Greene (1900) 161 N. Y. 333, 55 N. E. 
919; Elm City Club v. Howes (1898) 92 Me. 211, 42 Atl. 392. 

'Story, Equity Pleading (8th ed. 1870) sees. 94, 97; St. Germain v. Bakery 
Union (1917) 97 Wash. 282, 166 Pac. 665; Branson v. I. W. W. (1908) 30 Nev. 
270, 95 Pac. 354. 

* Nolan v. McNamee (1914) 82 Wash. 585, 144 Pac. 904. 
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distinct legal entity known by the union name. 9 In other words, the 
union funds, like all other property, belong not to the union, as such, 
but to the individual members who compose it. 10 In suits against the 
individual members their joint union funds can be reached on execution, 
just as their separate and individual property can be, but only such 
portion of those funds as belongs to the individual members who can be 
proved to have authorized the acts for which the suit is brought. It 
is clear, therefore, that it was impossible, at common law, to hold the 
union to a group responsibility, and it was this disability that has at 
various periods given rise to movements looking toward compelling the 
incorporation of these bodies. Appreciating the effect that such legis- 
lation would have upon the peculiar immunity from group responsibility 
that labor unions have enjoyed, these attempts have been successfully 
repelled. Although there may be some doubt as to the advisability of 
requiring incorporation, it seems that the balance is in favor of such a 
requirement and that the matter is well worthy of prompt legislative 
attention. Statutes have already been passed in several jurisdictions 
providing in substance that where several individuals form themselves 
into a voluntary unincorporated association known, by some distinguish- 
ing name, such association may sue or be sued by that name. 11 These 
statutes have been held not to deprive a plaintiff of the rights he previ- 
ously had at common law ; for the individuals comprising such associa- 
tions do not thereby acquire any immunity from individual liability, and 
it is optional with a creditor to sue either the association as such, or the 
individuals composing it. 12 On the other hand, statutes have been passed 
in a few jurisdictions expressly codifying the common-law rule to the 
effect that unincorporated associations may not bring an action in the 
association name. 13 

In this state of the law, it becomes extremely difficult, if not impossible, 

* Ahlendorf v. Barkous (1898) 20 Ind. App. 657, 50 N. E. 887; Torrey v. Baker 
(1861, Mass.) 1 Allen, 120; Parks v. Knickerbocker Trust Co. (1910) 137 App. 
Div. 719, 122 N. Y. Supp. 521; Branagan v. Buckman (1910, Sup. Ct) 67 Misc. 
242, 122 N. Y. Supp. 610. 

10 Curtis v. Hoyt (1848) 19 Conn. 154; see Grand Lodge v. Reba (1922) 97 
Conn. 235, 116 Atl. 235. 

"Conn. Gen. Sts. 1918, ch. 293, sec. 5611; Huth v. Humboldt (1891) 61 Conn. 
227, 23 Atl. 1084; Davison v. Holden (1887) 55 Conn. 103, 10 Atl. 51s; Detroit 
Lt. Gd. Band v. First Mich.- Inf. (1903) 134 Mich. 598, 96 N. W. 934; U. S. 
Heater Co. v. Iron Moulders' Union (1902) 129 Mich. 354, 88 N. W. 889. 

** Davison v. Holden, supra note 11 ; U. S. Heater Co. v. Iron Moulders' Union, 
supra note 11. The labor unions should observe that by incorporation they may 
gain an advantageous limitation of individual liability. 

"In Ohio and Nebraska, an unincorporated association cannot sue in the 
associate name, unless it is organized to carry on some trade or business in the 
state or to hold property. St. Paul Typothetae v. St. Paul Bookbinders' Union 
(1905) 94 Minn. 351, 102 N. W. 725; Cleland v. Anderson (1902) 66 Neb. 252, 
92 N. W. 306. 
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to uphold the decision as to the suability of labor unions on common- 
law principles. The court was itself conscious of that fact and reached 
its decision in the face of existing precedents to the contrary. In so 
doing, it did what has been done repeatedly in the past and will continue 
to be done by courts in the future;, that is, it legislated judicially. 14 
However much the advisability of the court's resorting to judicial 
legislation as the medium through which to reach its final decision may 
be doubted, there can be little if any doubt that the end sought and 
attained, namely, a group responsibility for the wrongful acts of com- 
binations as powerful as labor unions, was a most desirable one. 15 
To deny the existence of labor unions as legal entities for purposes of 
accountability for obligations assumed and wrongs committed by them, 
and in the same breath to recognize them as such for purposes of receiv- 
ing privileges under various legislative acts, 16 is neither more nor less 
than permitting such associations, through proper agents, to enjoy all 
the advantageous rights, powers, privileges, and immunities of the law 
without bearing the burdensome duties, disabilities, no-rights, and liabil- 
ities that other persons are compelled to endure. There is no reason in 
logic or policy why such highly organized bodies, controlling so much 
wealth, so many human beings, and so freely engaging in all phases of 
business activity should be immune from a group responsibility for 
contractual and tort obligations. The difficulty to be surmounted is 
almost wholly a procedural one; and since procedure is a means to an 
end and not an end in itself, procedural difficulties should not be per- 
mitted to stand in the way of effectively dealing with powerful com- 
binations of individuals when obvious rules of policy demand the 
contrary. 17 

Although from a strictly legal point of view, the particular question 
under consideration was purely procedural, yet the political element 
inseparably connected with it magnified the problem considerably. It is 

"It is only fair to state that the court was influenced in reaching its result by 
an interpretation of several acts of Congress, believed by the court to have altered 
the common law piecemeal. See United Mine Workers of America v. Coronado 
Coal Co. (1922) 43 Sup. Ct. 570, 576. 

16 Albertsworth, Leading Developments in Procedural Reform (1922) 7 Corn. 
L. Quart. 332. 

16 See supra note 14. 

"The members of a labor union or other unincorporated association already 
have the unlimited individual liabilities of partners for the acts of union agents 
acting with their actual or ostensible authority. As stated above, each individual 
member's share in the joint fund can be reached, provided only he is made a party 
defendant. The method of making him such a party is purely a procedural matter. 
The problem becomes more than procedural only when the substantive jural rela- 
tions of the union members are changed. The court has not yet determined, 
however, that the whole union fund can be seized for the acts of any individual 
member, including the share of those members who have never actually or 
ostensibly authorized the acts. Such a determination would raise questions of 
policy requiring separate discussion. 
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the presence of this political aspect that has cast a slight doubt upon the 
wisdom of the Supreme Court's assuming to pass upon so delicate a ques- 
tion which legislatures have steadfastly sidetracked- For a court to 
legislate judicially upon a political question of such vital importance to 
so large a percentage of the population is daring conduct, even though 
it reaches its result by inference from several statutes passed for other 
purposes. Whether it was wise policy to strike down with one mighty 
stroke an immunity which the labor unions have enjoyed and to which 
they have considered themselves entitled since the Clayton Act 18 is 
another question. There is no denying that it has engendered further 
hostility toward the court, which has manifested itself in bitter criticism. 
Would it have been better if the courts had assumed a "hands-off" policy 
and had left the oroblem for solution to the legislature ? There is 
doubtless much merit in the contention that this whole question was one 
rather for legislative action than for judicial decision. The Supreme 
Court, however, thought differently and chose to face the matter frankly 
and courageously. Despite differences of opinion as to the manner of 
approach to the goal attained, it is the goal, after all, that is the more 
important factor to be considered. Were the court to hesitate to act 
on admittedly legal questions merely because vital political and economic 
issues were also involved, many questions of great moment both to 
labor and capital on the one hand, and to the public at large on the 
other, would remain suspended and unsettled, much to the detriment of 
all concerned. 19 

If it is agreed that labor unions ought to be held to a group respon- 
sibility, the question in a given case ought not to be whether the union 
as such should be responsible in contract or in tort, but whether the 
particular promises or acts alleged constituted a binding contract or a 
tort, as the case may be. In this latter regard, the instant decision clearlv 
contains what may well be characterized dangerous inferences as to the 
chargeability of unions for acts of individual members or groups of 
members. Let us suppose that a union, whose membership runs into the 
tens of thousands, orders a strike. During the course of the strike, 
fifty odd members commit acts of lawlessness resulting in damage to 
the plaintiff's property. Should the union, as an entity, be held respon- 
sible for the damage done? Should the tens of thousands of other 
members, in their group character, be made insurers for the good con- 
duct of every individual member ? Though the decision did not squarely 
answer that query in the affirmative, it clearly left room for a positive 
inference in that direction. It is submitted that to impose such an 
insurer's liability on labor unions would be decidedly out of harmony 
with the spirit of the Clayton Act and would be doing violence to justice. 
The fact must be recognized that in movements of large bodies of men 



"Act of Oct. 15, 1914 (38 Stat., at L. 730), U. S. Comp. Sts. 1916, sec. 8835f- 
"Comments (1921) 31 Yale Law Journal, 86. 
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struggling for what they conceive to he their just rights, some lawlessness 
is bound to creep in. Common experience has taught that. Unless such 
lawless conduct can clearly and unequivocally be laid to the union either 
by proving a direct authority to commit such acts or by so manifest a 
ratification or silent acquiescence as can leave no room for doubt, the 
union ought not to be held responsible for it. In brief, the same degrees 
of proof should as well be required in establishing the liability of labor 
unions as is required in establishing that of corporations and natural 
persons. The ordinary rules of agency should apply and no insurer's 
liability should be imposed. To hold otherwise would be an obvious 
attempt to deprive labor of the only effective weapon it has for purposes 
of self-defense and self -advancement ; for it is plain that the result would 
be the ultimate elimination of the strike and the overthrow of trade 
unions. It is well to remember that, as yet, the Supreme Court has not 
definitely passed upon the question and it is hoped that no such position 
will be taken. 

Labor generally has looked upon the decision as one of the greatest 
set-backs it has ever suffered. Much has been heard to the effect that 
it was merely one more victory for the so-called "privileged classes." 
The best answer to such ridiculous implications is the fact that the 
decision was a unanimous one. That in itself is a conclusive indication 
of absolute good faith. Labor men have already begun to realize that the 
decision may not only not be a set-back, but possibly a gain to labor. 20 
It is true that the decision necessarily implies that labor unions are legal 
entities as well for the purpose of bringing suit as for being sued. It 
might be added that with this bestowal of legal capacity on labor unions, 
one of the principal grounds upon which courts have in the past granted 
injunctions was rendered far less effective; namely, the argument of 
inadequacy of the legal remedy based on the fact that unions were not 



20 On June 20, 1922, there appeared editorially in the United Mine Workers' 
Journal, the official organ of the union coal miners, the following: "If a labor 
union can be sued, as was decided by the United States Supreme Court in the 
Coronado case, then it can also sue. If a labor union can sue, then there 
is no good reason why it should not utilize the law and the courts for the 
protection of itself and its members and its welfare against oppression, 
damage, and outrage. If the law and the courts afford a means by which 
union-busting employers may harass,, torment and oppress unions and the 
working people, then unions and working people should not hesitate to use the same 
weapons against that class of employers. Coal operators secure injunctions to 
prevent strikes. Labor unions could secure injunctions to prevent lock-outs. Num- 
erous coal companies have sued the union for heavy damages for things that hap- 
pened during strikes. Unions could sue such employers for damages for things 
they do to their employees. Without any legal right whatever, some employers 
evict families of working men from their homes and set them and their household 
goods out upon the roadside to be destroyed by rain and weather. Who will say 
that damage suits could not be filed against such employers under such circum- 
stances 1" 
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liable in money damages for the harm done to property, which it was the 
purpose of the injunction to prevent. 

The development of this question in England is interesting. In the 
leading case on the point, Taff Vale Ry. v. Amalgamated Society of Ry. 
Servants, 21 it was held that a trade union could be sued in its registered 
name and its funds were amenable to actions in tort for damages occa- 
sioned by acts of its members. The result was a greater participation by 
labor in politics with a coincident growth in a class consciousness among 
laborers. Within five years after the Taff Vale decision, the labor 
party secured the passage of the Trade Disputes Act of 1906, 22 which 
largely nullified the effect of that decision. 23 It may be that the Cor- 
onado decision will have a similar effect in this country, though such a 
consequence is quite unlikely, for class consciousness among laborers 
here is as yet not strong enough. It has been suggested, and wisely, that 
"how to deal with the causes underlying these conflicts is the real ques- 
tion confronting law no less than labor, and not the recognition by law 
of the reality of trade unions." 24 

EQUITABLE RELIEF AGAINST FORFEITURES IN LAND SALES 

Suppose that A and B enter into an executory contract for the sale 
of land in which payments are to be made in instalments. By express 
stipulation time is declared to be "of the essence," and a condition is 
inserted that upon the vendee's default to make a payment, all sums 
previously paid are to be considered as forfeited. If A pays but a small 
portion of the purchase price and then defaults, or pays all but one 
hundred dollars of the total amount and then fails to pay an instalment, 
will equity afford relief in either situation under the doctrine that equity 
abhors a forfeiture? 

Generally, in the case of a contract for the sale of land, equity will 
not treat time as of the essence, but will permit one who has suffered the 
time for payment to elapse to pay after the prescribed date and compel 
a performance by the other party notwithstanding his own delay ; pro- 
vided, of course, that equitable grounds for relief exist and that the 
delay has occasioned no undue hardship on the other party. 1 Where, 
however, one of the parties defaults upon the date set, if no forfeiture 

^[igoi] A. C. 426. 

" (1906) 6 Edw. vii, ch. 47. 

" 1 Br. Rul. Cas. 832, n. 1. 

24 The New Republic, supra note 5 . 

1 Parkin v. Thorold (1852, Ch.) 16 Beav. 59; Sylvester v. Born (1890) 132 Pa. 
467, 19 Atl. 337; Diamond v. Shriver (1911) 114 Md. 643, 80 Atl. 217; King 
v. Connors (1915) 222 Mass 26i> no N. E. 289; Robberson v. Clark (1913) 173 
Mo. App. 301, 158 S. W. 854; Robinson v. Collier (1909) 53 Tex. Civ. App. 285, 
115 S. W. 915; Dillon v. Ringleman (1916) 55 Okla. 331, 155 Pac. 563; Quinn 
v. Roath (i87"o) 37 Conn. 16; Raymond v. San Gabriel Co. (1893, C. C. A. 8th) 
S3 Fed. 883; McLean v. Windham Light Co. (1912) 85 Vt. 167, 81 Atl. 613. 



